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Whose Will applies if couples die simultaneously?

This seems to be a question that arises from time
to time when we meet with clients to prepare
their Wills. Often there can be concerns about
what happens if they were to be in an accident
with their spouse and both die. While there is
enough paranoia around at the moment, with
the Coronavirus and its effects, the fact is none
of us have a crystal ball or know what is going
to happen to us in the future. This can be a real
issue for couples when they are contemplating
their Will. In this type of situation the court
would look initially to see if there was any
evidence of one remaining alive for a period of
time after the first of them had passed away, time
being the critical factor in that case. The law says
if a couple die in an accident and it cannot be
determined who died first then the younger of
them is regarded to have survived the older. The
effect this has on an Estate can be dramatic if the
Wills differed on what beneficiaries were to get.
The other rule that usually applies in this case
is that if a named beneficiary does not survive
a deceased person by at least 30 days then any
gift to them passes as if they had died before the
testator (the Will-maker). In that case the older
persons Will would apply. While this 30 day
rule is the standard law it is possible to draft the
Will so as to exclude it in which case it will not
apply. That would have the effect of reversing
the situation and then the younger persons Will
would apply. In preparing a Will these things
need to be considered and one way to deal with
QCh issues is to have alternate executors and

alternate beneficiaries. This is probably more
relevant when one or both have children from
a previous relationship as each may have a
different focus as to whom their Estate should be
gifted. Another way to deal with such issues is to
have mirror Wills prepared that reflect the same
instructions regardless of who was to die first.
If such scenarios aren’t considered or the Will
was drafted incorrectly then the Will-makers
own children could suffer by the stepchildren of
the other partner, with children from a previous
relationship, taking the Estate in preference to
their own children.

Get proper advice in preparing your Will,
call Johnston Tobin Solicitors.
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